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In re Application of
ELLIS THOMPSON CORPORATION CC Docket No. 94-136
For facilities in the Domestic Public
Cellular Radio Telecommunications
Service on Frqeuency Block A in Mar-
ket No. 134, Atlantic City, New Jersey.

DOCKET FILE COPY ORIGINAL

To:  Honorable Joseph Chachkin
Administrative Law Judge

COMMENTS ON PETITION TO INTERVENE

The Wireless Telecommunications Bureau (Bureau) and Telephone and Data Systems, Inc.
(TDS) file herewith, by their attorneys, their Comments on the Petition to Intervene filed by
Amerite] on February 6, 1995.

According to the Ameritel Petition, Ameritel is not itself the fifth-selected MX applicant for
the Mmtic City non-wireline authorization. 1t is, instead, “an Ohio generall partnership that is the
successor-in-interest to Ameritel, Inc.” (Petition, p. 2, n. 7) Aside from the Declaration of Richard
Rowley associated with the Petition, it is unsupported.’

In order to show that Ameritel is entitled to participate in this proceeding in the shoes of an
applicant for the Atlantic City non-wireline authorization, Ameritel must establish that it is the

“successor in interest” to that applicant.”

! That Declaration merely avers that Mr. Rowley is a “general partner in Ameritel
(‘Ameritel’), successor-in-interest to Ameritel, Inc.,” that he had read the associated Petition to
Intervene, and that “except for those facts of which official notice may be taken by the Commission,
all facts set forth in the foregoing Petition are true and correct of my own personal knowledge and
belief.”

.2 Under Section 22.944(a), “the transfer of any interest in any application for initial
authorization to operate a cellular system is prohibited” with certain exceptions specified in Section
22.944(b). There is no indication in the Petition to Intervene that any of the listed exceptions is
applicable.
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The Bureau and TDS have no independent knowledge of the chain of succession, if any,

between Ameritel, Inc. and the Ohio general partnership known as Ameritel. Nor do they have any

independent knowledge of the extent to which the ownership of the two entities is the same or

diffprent. However, based on the information which they have been able to obtain, there are

substantial questions whether Ameritel is, in fact, the successor in interest as it claims to be:

1.

An application for the Atlantic City non-wireline authorization was filed under the name of
Ameritel, Inc., an Ohio corporation, on February 6, 1986 (Attachment A to these
Comments).
Fifteen days later, on February 21, 1986, Ameritel, Inc. apparently was first incorporated
in Ohio (Attachment B to these Comments).
On or about December 31, 1987, Ameritel, Inc. entered into an Agreement and Plan of
Reorganization with Metrotec, Inc., a Delaware corporation (Attachment C to these
Comments), under which “Ameritel shall be merged into Metrotec in accordance with the
laws of the States of Ohio and Delaware, and Metrotec, as the surviving corporation, shall
continue its corporate existence under the laws of the State of Delaware” (Attachment C,
¥2). With the merger, “the separate existence of Ameritel shall cease and Ameritel shall be
merged with and into Metrotec.” (Id, 92).
On January 19, 1988, Ameritel, Inc. requested Commission consent to the pro forma
assignment of a cellular authorization held by Ameritel, Inc. from Ameritel, Inc. to
Ameritel, Inc. (not Metrotec). The transaction was described in the application as follows:
“The instant proposed assignment involves only an Ameritel, Inc. proposal to
change its state of incorporation, from Ohio to Delaware. The change in its state of
i ion will be accomplished by a statutory merger, under Delaware and Ohio
law, of the Ohio corporation into a Delaware Corporation formed for the sole

of receiving all the assets and liabilities of the Ohio corporation and thereby

accomplish the change in state of incorporation.

There will be no de facto or de jure change in control of Ameritel, Inc. The
shareholders of the Delaware Corporation and their respective ownership interests
will be exactly the same as in the Ohio Corporation. The purpose of the change is
to permit the shareholders, officers and directors of the Ameritel, Inc. more liberal
provisions of Delaware Corporate law.” (Attachment D to these Comments, Exhibit
2).
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The application makes no reference to the merger of Ameritel, Inc. into Metrotec,
Inc. Commission consent was granted on January 29, 1988 (Attachment D to these
Comments).

5. On January 21, 1988, Metrotec, Inc. Articles of Incorporation were filed with the Delaware
Secretary of State (Attachment E to these Comments).

6. On June 15, 1988, Ameritel, Inc., the Ohio corporation, was merged into Metrotec, Inc.,
under the name Metrotec, Inc., a Delaware corporation (Attachment F to these Comments)

7. On July 22, 1993, a new Ohio corporation, named Ameritel, Inc. was formed (Attachment
G to these Comments).

The present Petition to Intervene makes no reference to any of the events discussed above.

What is the
Ameritel, Inc. Line of Succession?

Ameritel, Inc., the February 6, 1986 applicant
for the Atlantic City non-wireline authorization

?

Ameritel, Inc., the Ohio corporation first
formed on February 21, 1986

?

Metrotec, Inc., the entity into
Ameritel, Inc., the Delaware corporation to which Ameritel, Inc. merged on
which the Commission authorized Ameritel, [’ or about December 31, 1987
Inc. to assign its licenses on a pro forma basis
on January 29, 1988

Ameritel, the Ohio general partnership which Ameritel, Inc., the Ohio corporation
seeks to intervene formed in 1993
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Whether the general partnership named Amerite]l which now seeks to intervene is the
“successor in interest” to the Ameritel, Inc., which filed an application for the Atlantic City non-
wireline authorization fifteen days before an entity of that name came into existence as an Ohio
corporation, is far from clear. The intervening 1988 merger of Ameritel, Inc. into Metrotec, Inc.,
with the resultant termination of Ameritel, Inc’s. existence, and the subsequent formation in 1993
of a new Ohio corporation with the name of Ameritel, Inc., make the situation even less clear. The
diagram above summarizes these events, and indicates at least some of the questions which they
raise. In these circumstances, the bare assertion that Ameritel is the successor in interest to the
Atlantic City applicant which filed under the name Ameritel, Inc., with no information concerning
either the nature of the succession or the ownership of the entities involved, is insufficient. Unless
Ameritel can clarify its status and its relationship to the Atlantic City applicant, and demonstrate that
under applicable Commission precedent it is, indeed, the successor in interest to the entity which
filed an application for the Atlantic City authorization on February 6, 1986 under the name
Ameritel, Inc., and that it has substantially the same ownership, its Petition to Intervene should be
denied.

In view of the above, we ask that Ameritel be directed to make a complete showing with
respect to its alleged status within five days, and that the parties be given four business days in
which to respond to that showing.

Respectfully submitted,

TELEPHONE AND DATA SYSTEMS, INC.

By i
rt D. Miller, Jr.

Alan Y. Naftalin

KOTEEN & NAFTALIN
Surte 1000
1150 CONNBCTICUT AVENUE, N. W,
WASHINGTON, D. C. 20036
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CHIEF, WIRELESS TELECOMMUNICATIONS BUREAU

§éiu7 {CY\BQ‘L, By ,
oseph Paul Weber Terrence E. Reideler

Their attorneys
February 15, 1995



ATTACHMENT A

Exhibit 1 to Ameritel, Inc. Application for a Cellular Authorization in Daytona Beach, Florida,
Reflecting Ameritel’s Other Pending Applications at page 3



Exhibit 1

APPLICANT S OWNERSHIP AND
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Applicant is an Ohio corporation with its principal place of

( business at 1600 South Dixie Highway, Boca Raton, Florida 33432.
The names, addresses, principal businesses, and percentages of

voting stock helc by Applicant's shareholders are as follows:

Percentage Principal
Name & Address of Stock Business
Gene A. Folden 12.25 Radio Cammon Carrier
1600 South Dixie Highway
Boca Raton, FL 33432
Thaomas E. Rawlings 12.25 Atttormey
790 Kirkwall
Copley, OH 44321
Richard D. Rowley 12.25 Radio Broadcasting;
‘ 710 Tote Road Radio Camon Carrier
t' ; ustinburg, OH 44010 |
r'avid C. Rowley 12,25 Radio Broadcasting;
102 C. Pomona Drive Radio Camon Carrier
eneva, OH 44041
Mlichael L. Robinson 25 Attorney
277 South Broadway
Akron, OH 44308-1449
Howard E. Mentzer 10 Attorney
277 South Broadway
- Akron, OH 44308-1449
patrick J. Hart 10 Attorney
277 South
akron, OH 44308-1449
Richard F. Battagline 6 Attorney

500 First National Tower
Akror., OH 44308-1471

All of the stockholders of Applicant are United States

citizens,



The fcllowing lists the businesses in which Applicant's

TTTTTTstockhoclders own at—least a 5% interest— These-businesses are

either subsidiaries or affiliates of Applicant under Section

22.12(a) (1) of the Commission's Rules,

Name

Metro-Page of Florida
Metrotec of Arizona, Inc.

Radio Enterprises of Kentucky, Inc.

Selective Paging Corporation
Metro-Page of Columbus, Inc.

In additiorn, Applicant is

Principal Business

Radio
Radio
Radio
Radio
Radio

common
common
common
common
common

interested,

indirectly, in the radio stations listed below:

Lﬁm:mee

Metro-Page of Florida

|

Metrotec of Arizona, Inc
Radio Enterprises of Chio, Inc.

Selective Paging Corporation

Radio Enterprises of
Kentucky, Inc.

Metro—-Page of Colurbus, Inc.

Call Sign &
Service

KNKC651; PLMS
KOR398; PIMS
PIMS

KOR710;

KOR711; °
KOR709;
KOR706; !
KOR707;
KOR708; °

KKB617;
WFUN (AM!

KNKIS08; PLMS

KWU243; PIMS

-2-

carrier
carrier
carrier
carrier
cavrier

directly or

Location

Boca Rzton, FL
Tampa, FL

Ft. Lauderdale, FL

Jacksonville, FL
Orlando, FL
Miari, FL

w‘

Palm Beach, FL

Hollywood, FL
Phoenix, AZ

Ashtabula, OH
Ashtabula, OH
Northeast, OH
Tucson, AZ
Erie, PA
Cleveland, OH
Phoenix, AZ
Ahstabula, OH

Buffalo, NY

Frankfort, KY
Frankfort, KY
Louisyille/

Lexington, KY

louisville, KY
Columbus, OH




In addition, Gene A, Folden, Thomas E. Rawlings, Richard D.

Roﬁley éﬁﬁ bavid é: VRowiéy are officers and shareholders of
Metrotel, Inc. ("Metrotel"), Metrotel has an 11% partnership
interest in Akron Cellular Telephone Company, the ncn-wireline
cellular licensee for the Akron, Ohio MSA. Metrotel has a 7.7%
partnership interest in Youngstown Cellular Telephone Company,
the non-wireline cellular licensee in Canton, Ohio.

Pending Applications

On February 6, 1986, Applicant filed applicdtions for
authorization to construct cellular svstems in the following

markets:
Trenton, New Jersey MSA
Santa Rosa-~Petaluma, California MSA
Santa Barbara-Santa Maria-Lompoc, California MSA
i Salinas~-Seaside-Monterrey, Calfornia MSA
’yk Pensacola, Florida MSA
5 Erie, Pennsylvania MSA
Atlantic City, New Jersey MSA
Applicant has no interest, direct or indirect, in any other
pending application proposing facilities to be licensed under
Part 22 of the Commission's Rules within 40 miles of the cellular
system prcposed hereby.

Ownership in Competing Applica  -s _and Agreements to Settle

None of Applicant's sharehc iers hold any direct »>wnership
interest ir any other «cellul - application that would be
considered mutually exclusiv with this application,
Furthermore, to the best of thei: knowledge, none of Applicant's
shaieholders hold a five perce-: or greater interest in any

publicly-tra.'=d corporation whi & may be filing a mutually

bi -3-



exlusive cellular application. ‘'ccordingly, Applicant complies
with the -ownership restrietions conteained—-in-Section 22.921(b) of
the Commission's Rules, 47 C.F.R. § 22.921(b).

Applicant recognizes that pc-t-filing settlements with other
mutually exclusive applicants ray be an appropriate way of
fostering the Comrission's objec:ive of providing high quality
cellular service ¢8 quickly as passible. Accordingly, Applicant
may enter into such agreements after filing. Applicant has not,

however, entered into any pre-filing settlement agreements with

other apptiicants.



ATTACHMENT B

Information Obtained from CT Corporation System showing Ameritel, Inc.
Date of Incorporation in Ohio
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C T Corporation System

1025 Vermont Ava., NW.

Washington, D.C . 20005
2023931747
Fax 202 393 1760

1
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CT Systﬁamw

Am 1 “tr' (file #850485)

ate il 7-22.93

44 ‘ H647 1275

}l fincipal office is located: Dayton
ggomery

am H. Turner

ice: 110 N Patterson Blvd

Dayton, OH 45402
: Ira P Quickly
g hares: 1000, No Par Value,

i f

Biow of Ameritel, Inc. is that it
2] yi on 2-21-86 and merged out of
14-27-88 (survivor was Metrotech,
lech, Inc. is NOT licensed to do
Be state of Ohio. There is, however,
bhe name of Metrotech Productions
# registered with the state. I have
! ?‘u print-out as well. We will know
] } information once the certified

Plleturned.

| j" ) obtain detailed information on the
entity has made by ordering a







ATTACHMENT C

Ameritel, Inc. - Metrotec, Inc. Agreement and Plan-
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AGREEMENT AND PLEN OF RECRGANIZATION

CERTIFICATE OF MERGER

Gene A. Folder, President and Thomas Z. Rawlings, Secretary,
of Metrotec, Inc., a Delaware Corporation, do hereby certify'that‘--
pursuant to the provisions of Section 228 of the Delaware Code,
all of the directors of Meirotec, Inc., appreved thekadoption'of
aﬁ Agreeﬁént and Plan of Reorganization by their unanimous
written consent on December 30, 1987; thereafter on December 30,

1987, the holders of all the outstanding common sh&fes‘of the *

corporation approved the adoption of the said Agreement ahd Plan
of_ReOrqanization by their unanimous written consént.

The - under51gned as duly authorized off;cer* do hereby - afflx}*}d'u

’, théir s;gnatures, on the 30th day of Decnmber, 1987.

Metrotec, Inc.

- w\ x§732255§~\\
{ f é ,
By: >

[

Gene A. Folden.iPresident

Thomas E. Rawlings// Secretary
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Noaphntee
AND

PIAN OF RBRORGANITZIALVICU

-

T115 AGREEMENT AND PLAN OF REORGANIZATION dated a« ol S
313t day of December, 1987, by and awong Aneritel, Ingc., an Crnin
corveration ("Ameritel'), and Metrotec, Inc. a Delaware
corporation ("Metrotec").

WITNESSETH:

WHEREAS, Aameritel is a corporation duly organized and

validly existing under the laws of the State of ohié, and has an

authorized capital of 750 shares of Common Stock, no par value,

of which 32 shares of Common Stock are issued and outstanding;
and _ | ”
WHEREAS, Metrotec 1is a corporation duly"orgahiZed-‘éhd u
validly existing under the laws of the State of'Delawaré}éhéVipq;f;;ﬁiAﬂ
 peen incorpoiated on bécemher 36 1987; aﬁdv e EE
WHEREAS, ‘the respective boards of d1rectors of Amerltel and;

_:Matrotec deem 1t in the"“best 1nterests of thelr respect1ve5
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Araritel and Metrotec hereunder, the partices heooeos
sucject to the approval of the stockhzlders of Mehrotesnr 2o
required by law and the satisfaction of the other conditiors
contained herein, that Ameritel szhall be merged into Metrovzo
pursuant to the laws of the States of Ohio and Delaware, and co
further agree, prescribe and set forth the terms and conditions
of.the merger and the method of carrying the same into effect as
follows:

1. THE MERGER. The merger of Ameritel into Metrotec (the

"Merger") shall be effected by the filing of a certificate of
merger in substantial the form Exhibit A attached héret‘o' (the
"Certificate of Merger") with the Secretaries aof the states of

Ohio and Delaware. The term "Effective Date” ‘as used herexn“""

shall mean the day on" whmh the Certificate of Merger 1s filed
| With ’ the: _Secretary of State of ‘the State of onie and the
 ¥secretary of Btate aof the state of Delaware, and the term*ﬁf"“

“Etfect‘.ive 'l’ime" shall mean the time when the certmfxcate of
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Delaware, and Metrotec, as the surviving ccrporation, ohall
continue its corporate existence under the laws of the 5tate 3t
Delaware. Ameritel and Metrotec are hereinafter sonetirmes
referred to as the Y"Constituent Corporations," and Metrotec, the
party to the Merger which will survive the Merger, is_hereinafter
sometimes referred to as the "Surviving Corporation.”

3. EFFECTS_OF THE MERGER. At the Effective Time of the

Merger:

- a. The separate existence of Ameritel shalifcease and
Aneritel shall be merged with and into Metrotec; | r B

b. The Article of Incorporation of Hgétoted; as,in

effact immediately prior to the Effective Tinme pf;thé'uerger,;f

- shall remain the Articles of Incorporation_-of.f§h§? §ﬁfy1Vingf¢EVMQ;

corporation;

as in ettect |

e o N LR .




FEB—18—1995 16:87 FROM C T - COLUMBUS T0 12024621784 F.a6

2T ¥ Mot roteo o avtiow

“\

e, The cftic
Effective Time of the Merger shall keceme the officers of %0s

Surviving Corporation, each of such. officers to hold ocfficeo,

subject to the applicable provisions of the Code of Requlaticns

of the Surviving Corporation, until his successor has been duly

elected and gualified: and
f. Except as herein specifically set forth, the

Surviving Corporation shall possess all of  the rights,
privileges, powers and franchises, and be subject to all the
restrictions, disabilities and duties of each of the Cénstitdent

Corporations, and all the rights, privileges,; powers' and

franchises of each of the Constituent Corporations in all ;»iﬂfﬁ
property, real, personal and mixed, and all debts'due.tofani'oft;of'ﬂfﬁ
the COnstxtuent COrporations on whatever account, shall be vestedf.fﬂ

,o}in the surviving corporation,v and all property rights, [

~jprivileges, powets rand franchises, and all unﬂ every other.;ﬂ

i,COrporation as they were' of the‘ respectxve ;Constituenti
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or proceeding pending by or against either of the cConstituent

Corporations may be prosecuted as if the Merger had not taken
place, and the Suxrviving Corporation had been substituted in its
place. Neither the rights of creditors nor any liens upon the
property of either of the Constituent Corporations shall  be

impaired by the Merger, and, except as hereinafter specifically

set forth, all debts, liabilities and duties of the respective
Constituent Corporations shall thenceforth attach to the
Surviving‘corporation, and may be enforced against it tb thé séme

extent as if'said debts, liabilities and duties had been incurred . 5~5
or contracted by it; and ' |

g.. The statutory agent for service of process of the e

'-SurViving Cbrporation shall be the Corporatlon TTBSt Company,]f*f:

'carporation Trust Center, -1209, oranqe street “uyilm;ngton;ﬂ:

'::Ddlawar' 1, 61, cQun y*of ewZCastle. IR
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5. REGULATORY APFROYALS. The consurmparTion ot wne

transactions contemplated herein are contingent upcn and. subjact
to the unrestricted prior approval of the Federal,Communicatidns
Commission ("FCC"). Amreritel and Metrotec shall be responsible
for the timely filing of all appropriate applications with the
FCC. The parties agree to cooperate in, and to provide all
information required for, the prompt filing and diliqeht
prosecution of such applications, and further agree that pending
receipt of all such necessary approvals, ‘Metrotec shall not .
exercise or be deemed to exercise any control of the buéiness»or
'operations of Ameritel. All costs associated with the making‘and'

 processing of applications for 'regulatopgg@éppﬁdvai'50£ ithéjj

txansactiqns contemplated - herein, inpludihq qiféknéfs!f'fééé;r

" shall be borne by Metrotec.
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7. Metrotec agrees and consents to be sued and aerveﬁ with
process in the State of Ohio, and agrees and coﬁsents to the
irrevocable appointment of the Secretary of State of Ohio as {tc
agent to accept service of process in any proceeding in the State
of Ohio oxr to enforce against it any obligation of Aneiitel, or

to enforce the rights of a dissenting shareholder of Ameritel.

Amerltel Inc., Metrotec, Inc., o
an ohio COrporatlon , a Delaware COrporatxon .

) 4 it SRS
Gene A. Folden, President
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o applicable); and that the net assets of said corporatxon are suff‘cuent to pay all personal o
"property taxes accrued to date. S | e

F __ —
EB-18-1995 16 12 FRUM C T -~ COLUMBUS TO 12824621784
N % 2 P.1@

2i/0Q Bruna
bccmtary ul State of Uhio P
. o0 IRARK 1 L
c-113 0 ) :

AFFIDAVIT OF PERSONAL PROPERTY

STATE OF OHIO
COUNTY OF __stuwur

:SS

| Thomas E. Rawlings , being first ’du'ly sworn,
deposes and says that Bi&the is prEsigem, viceqprasiiant, secretary w«mm (stnke c

out words not apphcable) of __Ameritel, Inc.
that this affidavit is made in compliance with section 1701.86, xmxoxmtstnke

~out sections not applicable) of the Ohio Revised Code; That said corporation hwm
. SeRsXproperty Xenkxin mny(les)

#it has no personal property in any county in the State of Ohio (stnke out phrase not




FEB-1B-1995 16:13 FROM C T - COLUMBUS TO 12024621784
Pracorzed py Sherrod Brown Sacreiary of Sty oy
, iy

Wi i

131A
AFFIDAVIT :
in lieu of dissolution releases from various governmental authorligs
(§ 1701.86(H)8) O.RC)

AMERITZL, INC.

{Exact Name ot Corporation) -

P.

11

The undersigned, being first duly sworn, declares that on the dates indicated balow, each ¢f the
named state governmental agenciss was advised IN WRITING of the scheduled date of filing of the’
Certificate of Dissolution and was advised IN WRITING of the acknowledgement by the corporaticn

of the applicability of the provisions of Section 1701.95 of the Ohio Revised Code.”

AGENCY DATE NOTIFIED
1. Ohio Department of Taxation February 3 , 19_88
Dissolution Section .
Box 2478
Columbus, Ohio 43216
2. Ohio Bureau of Employment Services February 3 _, 19.88
- Status & Liability Section _
1458, Front St.
..~ - Columbus, Ohio 43215
'3 The treasurer of any County named below: . P
o .'JOi'fn-':ano:Etio, Summit (;.ohnty‘_'r'rgasurer February 3 R - ., 19.88
L -Tl"_ié‘»-_‘:Oﬁié:f"_B_u__il_'ding'. 175 South High- Street - o '.', 19_

. Akrom, Ohio. 44308

ars' Compansation




